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In 'bizarre' decision, 1st Circuit won't allow Harvard prof to step in for Title IX defendant

Update: Late Friday afternoon, the 1st Circuit Court of Appeals changed its mind and agreed to allow Harvard professor Jeannie
Suk Gerson to appear in the case for John Doe. The order was entered without explanation by Judges Sandra Lynch, Michael
Boudin and Kermit Lipez will hear arguments in Doe's case on Tuesday.

Last week, the Harvard law professor Jeannie Suk Gersen filed a motion at the 1st U.S. Circuit Court of Appeals to appear for
a Boston College student who asserts the college improperly suspended him after denying him due process in its investigation
of a sexual assault allegation. What's happened since then is just plain "bizarre," in the words of ethics expert Charles Wolfram,
the Cornell law professor.

Gersen is well-known as an expert in Title IX cases and this one promised to be significant. U.S. District Judge Donald Woodlock
of Boston had granted a motion by the student, identified only as John Doe, for a preliminary motion to block his suspension.
BC's lawyers at Locke Lord contended that the trial judge erroneously applied precedent that requires public universities allow
real-time cross-examination of witnesses to a case involving a private college. It asked for an expedited appeal to clarify the
matter, backed by amici from other private colleges in Massachusetts. The 1st Circuit had agreed to fast-track the appeal.

Doe had been represented in the trial court by Stuart Bernstein and Tara Davis of Nesenoff & Miltenberg. For personal reasons,
neither was prepared to handle the expedited appeal. Their stories weren't initially disclosed to the 1st Circuit, but Davis was
expecting to go on pregnancy leave on Oct. 28. Bernstein, meanwhile, was grief-stricken by the unexpected death of his brother
at the end of September. According to a subsequent filing at the 1st Circuit, Bernstein was unable to work as he helped his
brother's young family, observed Jewish mourning rituals and coped with his own "unusually severe" response to the death of
his only sibling, to whom he had previously donated a kidney.

Gersen was retained on Oct. 8. She was not a member of the 1st Circuit bar but according to her motion for leave to enter an
appearance, she acted as quickly as possible to obtain, by mail, the requisite certificate of good standing from the Massachusetts
Supreme Judicial Court and to apply for 1st Circuit bar membership. Doe's brief, with Gersen's name in the signature block
along with those of Bernstein, Davis and their partner Andrew Miltenberg was filed on Oct. 23, the day Gersen was told she
had been admitted to the 1st Circuit bar. On Oct. 24, Gersen filed a motion for leave to enter a late appearance as counsel,
apologizing for the administrative process that delayed her motion.

That day, 1st Circuit Judge David Barron entered an order denying Gersen's motion to appear in the case. The order did not
mention the lateness of Gersen's filing. It said only that Gersen's appearance "would create a recusal."

The 1st Circuit had not yet announced the panel that was to hear Doe's case. Judge Barron's order offered no additional
explanation of what the judge would have had to recuse if Gersen appeared for Doe or why recusal would have been necessary.

Doe's team, including Gersen, moved for reconsideration on Oct. 28, arguing that it is "truly extraordinary" to refuse to allow
a client to be represented by his chosen lawyer based on a judge's apparent concerns about the appearance of a conflict. If
lawyers engage in strategic gamesmanship - like attempting to add new counsel to create a conflict and force a judge off of a
case – judges can refuse to allow the appearance. But in Doe's case, the brief said, the 1st Circuit panel had not been publicly
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named. This was not gamesmanship. It was an effort to assure Doe of a good lawyer when his original counsel were sidelined
for personal reasons. (The Oct. 28 brief provided the details about Davis' pregnancy leave and Bernstein's brother's death.)

The brief hypothesized that Judge Barron was himself the judge who felt he would have to recuse if Gersen were to appear
for Doe. And the only reason Doe's counsel could come up with for his concern is that the judge, like Gersen, is a professor at
Harvard. Doe's lawyers said that overlap should not suggest the appearance of a conflict, since federal judges regularly teach
at Harvard "without creating issues of recusal when the school's faculty members appear in their courts."

But more fundamentally, the brief said, the solution to the perceived conflict problem was not to deny Doe his choice of counsel.
If Judge Barron felt recusal was warranted, he should have stepped aside instead of refusing to allow Gersen to appear. In fact,
according to the brief, Doe's lawyers could not find a single other instance of a judge who was concerned about the necessity
of recusal, opting to solve the perceived problem by denying a good-faith motion to appear.

"No party in this case has requested the recusal of any judge," the brief said. "Reasonable judges might agree or disagree with
the recusal grounds left unspecified in Judge Barron's order, whatever they may be. But it is not reasonable to deny a litigant in
this court his choice of lawyer to represent him, because that severe consequence is wholly avoidable."

The 1st Circuit panel that will hear Doe's case next week was announced on Oct. 28, after Doe's motion for reconsideration.
Judge Barron is not on the panel, though he is hearing other cases that day. (He may have recused himself because Gersen was a
lead author of Doe's merits brief.) On Oct. 29, the panel judges, Judge Sandra Lynch, Judge Michael Boudin and Judge Kermit
Lipez, denied Doe's motion for reconsideration of the order barring Gersen's appearance. The following day, the court disclosed
that Judge Lipez dissented from the decision not to reconsider.

On Thursday, Doe asked for en banc consideration, arguing that the case is exceptionally important because of "the high risk
of arbitrary, non-transparent and unexplained deprivation of the important right of a litigant to be represented by counsel of his
choice." The 1st Circuit, however, is notoriously stingy about en banc review. It's a near certainty that when Doe's case is up
for oral argument, Stuart Bernstein – and not Jeannie Suk Gersen – will present it.

I talked to two ethics experts, Wolfram of Cornell and Charles Geyh of Indiana. They agreed the order barring Gersen is quite
unusual and seems to be unwarranted. (Geyh cautioned in an email that his conclusions are necessarily speculative, "given the
limits of our access to information" about why Judge Barron believed Gersen's appearance would lead to a recusal.)

"The unadorned fact that the change of counsel would 'create a recusal,' absent any meaningful burden on the court or any
implication that the movant was seeking to manipulate the composition of the panel seems insufficient to deny the request,"
Geyh said via email. "The fact that the judge has taught an evening class at the same institution where the lawyer works full
time would not strike me as causing a reasonable person to doubt the judge's impartiality, in the absence of a more established
relationship between them."

Like Geyh, Wolfram said that the Harvard connection, by itself, does not create an appearance of a conflict. And even if it did,
he said, the solution is not to refuse to accept the client's choice of counsel. "It's a strange case," he said. "Bizarre."

Unfortunately for Doe, Wolfram said, it will be hard to obtain review of the order barring Gersen unless the 1st Circuit takes
the case en banc. Even if BC were to win the appeal, Wolfram said, Doe would have to persuade the 1st Circuit that he lost
the case because Gersen was barred from representing him – a tough argument before a court that approved the order against
Gersen's appearance. And the Supreme Court would be unlikely to take a case presenting such unusual facts.

Doe's case will be argued Tuesday.
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(This story has been updated to reflect the 1st Circuit's order allowing Gerson to appear. The story has also been corrected. A
previous version incorrectly reported that oral argument was scheduled to take place on Monday.)

(Reporting by Alison Frankel)
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